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)RUHZRUG 
Together with Verfassungsblog, the Max Planck Institute for Innovation and Competi-
WLRQ�KRVWHG�DQ�2QOLQH�6\PSRVLXP�RQ�WKH�WRSLF�³7R�%UHDN�8S�RU�5HJXODWH�%LJ�7HFK"�
Avenues to &RQVWUDLQ�3ULYDWH�3RZHU�LQ�WKH�'6$�'0$�3DFNDJH³� These contributions 
are collected in this eBook. Originally, they were published successively on the Verfas-
sungsblog between 30 August and 7 September 2021 at https://verfas-
sungsblog.de/category/debates/power-dsa-dma/. 

The key question is whether the Digital Services Act (DSA) and the Digital Markets Act 
(DMA) are suitable instruments to regulate private power in the digital arena. The con-
centration of private power in the digital realm is not tenable ± on this there is trans-
atlantic consensus. This consensus extends across domains of private power, ranging 
IURP�SRZHU�RYHU�PDUNHWV�DQG�FRQVXPHUV¶�EHKDYLRXU��SRZHU�RYHU�SULYDWH�UXOH-making 
to power of and over opinion. But how to regulate such forms of power? And how to 
FRSH�ZLWK� WKH� IDFW� WKDW� %LJ� 7HFK¶V� DOO-encompassing influence questions even these 
basic definitions and concepts of power? There is no consensus on solutions, but clear 
trends towards regulatory intervention are visible.  

In the US, the antitrust debate was long dormant, but has returned even stronger, led 
by academics who have been invited into the Biden administration. The suggestion to 
µEUHDN�XS¶�%LJ�7HFK�FRPSDQLHV�FDUULHV�D�GLIIHUHQW�ZHLJKW��LI�FRPLQJ�IURP�ZLWKLQ�WKH�86�
government. Moreover, the reform of Section 230 on limited liability and Good Samar-
itan protection has a global impact, potentially overshadowing any regulation outside 
the US.  

The EU has already set a quasi-global standard when it comes to regulating power of 
and over data subjects, by putting the GDPR in place. In contrast, the European Com-
PLVVLRQ¶V�QXPHURXV�LQYHVWLJDWLRQV�LQWR�DQWLFRPSHWLWLYH�FRQGXFW�IURP�%LJ�7HFK�KDYH�
been criticised for being relatively slow and ineffective. Besides, liabilities and right 
protection on the internet are still governed by rules, which have been conceptualized 
more than two decades ago. Against this backdrop, the Commission published two pro-
posals in December 2020: the Digital Services Act (DSA) and the Digital Markets Act 
(DMA). Foreseeably, they will be the landmark pieces of digital policy this legislature. 

7KH�'6$�DLPV�DW�SURWHFWLQJ�XVHUV¶�IXQGDPHQWDO�ULJKWV�RQ�LQWHUPHGLDULHV�DQG�SODWIRUPV��
ZKLOH�DOVR�PDNLQJ�WKHVH�µVDIHU¶��%XW�LQWURGXFLQJ�JUHDWHU�UHVSRQVLELOLW\�DQG�DFFRXQWDELO�
ity among intermediaries might even entrench their power. This dilemma is particu-
larly salient in the realm of content moderation: there is a genuine risk of reinforcing 
SULYDWH�DFWRUV¶�UROH�DV�WKH�JRYHUQRUV�RI�DQG�SRZHU�RYHU�VSHHFK�RQOLQH��2QH�PD\�OHJLWL�
mately argue for private companies moderating speech at different thresholds rather 
than referring to the human rights frameworks which bind governments. But if excep-
tionally powerful intermediaries determine what speech is acceptable at scale, does as-
signing them responsibility and accountability at the threat of liability invite censor-
ship? Who decides what behaviour is responsible? Circularly, would such assignments 
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of responsibility and accountability invite dependence on private actors, while public 
institutions retreat from this space? Also beyond content moderation, similar debates 
on assigning intermediaries greater responsibility and accountability exist across the 
'6$¶V�VFRSH��)RU�H[DPSOH��LQ�DPRUSKRXV�GXH�GLOLJHQFH�REOLJDWLRQV��LQ�WKH�QRWLFH�DQG�
takedown regime, towards systemic risks and towards gaps in the proposal (e.g. an ab-
sence of provisions on behavioural targeting or the adtech industry). Each of these is-
sues has the potential to strengthen private power, if not addressed with enough pre-
cision. 

The DMA is intended to mitigate this concern ± at least to some extent and with regards 
to market power. It aims to establish a level playing field among digital corporations, 
ensuring competitiveness, growth and fostering innovation, while targeting gatekeeper 
± meaning very big and powerful ± platforms, in particular. This approach means a 
fundamental shift towards preventive regulation. It contains a bundle of prohibitions 
of practices (e.g. as self-preferencing, or combining personal data from their core plat-
form services with data from other sources) and obligations (e.g. providing access, in-
teroperability, transparency, and sharing of information and data). But does the DMA 
provide an effective toolbox, and is it ready to cope with the future realities of digital 
markets? And to what extent can it sustainably solve the problems of private power? 
The DMA may be regarded as too cautious, as it does not cover situations of relative 
power dependency, and it presumes a primacy of behavioral over structural remedies. 
Yet, the DMA would immensely increase the power of the European Commission as a 
regulatory authority, and its sole reliance on effective public enforcement presupposes 
a well-functioning public government apparatus. This inevitably leads to a fundamen-
tal question: Must the entrenchment of private power necessarily be accompanied by 
an empowerment of the state, or is the empowerment of other private actors a desired 
complement or even a better solution? 

Evidently, there is a caveat to every statement made, and every statement invites more 
questions, but they all boil down to this: how does a regulatory choice affect an inter-
PHGLDU\¶V�SRZHU��DQG�WR�ZKDW�H[WHQW�FDQ�WKH�PHDVXUHV�LQFOXGHG�LQ�WKH�'6$�DQG�'0$�
mitigate adverse effects? Any prudent regulatory solution must stand the test of time 
and consider the distribution of power long-term. It must prove resilient against the 
backdrop of constant technological progress and socio-economic developments. When 
tackling these issues, it is therefore essential to bridge disciplinary silos: data protec-
tion law, consumer protection law, copyright law, competition law and constitutional 
law each consider solutions to address private power. But more than ever before, the 
age of Big Tech has driven these disciplines to overlap and work with each other.  

Accordingly, this eBook brings together several contributions from different perspec-
tives, which also aim to extend the scientific discourse on the topic to a wider audience. 
We are sincerely grateful for the commitment of all authors and the good cooperation. 

The Editors 
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(QIRUFHPHQW�RI�WKH�'6$�DQG�WKH�'0$�±�:KDW�GLG�ZH�
OHDUQ�IURP�WKH�*'35" 
6X]DQQH�9HUJQROOH 

 

,Q�WU\LQJ�WR�RYHUFRPH�WKH�FURVV�ERUGHU�HQIRUFHPHQW¶V�SLWIDOOV�RI�WKH�*'35��
WKH�&RPPLVVLRQ¶V�SURSRVDOV�IRU�D�'LJLWDO�6HUYLFHV�$FW�DQG�'LJLWDO�0DUNHWV�
$FW�DUH�ODUJHO\�H[SDQGLQJ�WKH�&RPPLVVLRQ¶V�HQIRUFHPHQW�SRZHUV��8QIRU�
WXQDWHO\��ZKDW�LV�WRXWHG�DV�D�VROXWLRQ�IRU�FURVV�ERUGHU�HQIRUFHPHQW�LVVXHV��
PLJKW�OHDG�WR�QHZ�GLIILFXOWLHV�DQG�FKDOOHQJHV�GXH�WR�WKH�ULVNV�RI�WKH�FHQWUDO�
L]DWLRQ�RI�SRZHU�ZLWK�WKH�&RPPLVVLRQ� 

 

HPHPEHU�0D\�������ZKHQ�RXU�PDLOER[HV�ZHUH�IXOO�RI�HPDLOV�H[SODLQLQJ�KRZ�FRP�
SDQLHV�ZHUH��DV�WKH\�SXW�LW��³EHWWHU�SURWHFWLQJ�RXU�SULYDF\´"�)RU�SULYDF\�H[SHUWV��LW�

ZDV�D�PRPHQW�RI�DFKLHYHPHQW�DQG�H[FLWHPHQW��WKH�ORQJ�DZDLWHG�*HQHUDO�'DWD�3URWHF�
WLRQ�5HJXODWLRQ1��*'35���ZDV�ILQDOO\�HQWHULQJ�LQWR�DSSOLFDWLRQ��7KLV�UHJXODWLRQ�LV�RIWHQ�
SUHVHQWHG�DV�D�³VXFFHVV�VWRU\´2��RU�DV�D�³PRGHO�IRU�SROLF\PDNHUV´3��8QIRUWXQDWHO\��WKH�
KRSHV�VXUURXQGLQJ�LWV�HIIHFWLYHQHVV�KDYH�JUDGXDOO\�DOOD\HG��'DWD�SURWHFWLRQ�H[SHUWV�DUH�
VWLOO�GHVSHUDWHO\�ZDLWLQJ�WR�VHH�WDQJLEOH�LPSURYHPHQWV�IRU�SHRSOHV¶�SULYDF\� 

6RPH4�DWWULEXWH�WKLV�WR�IDLOXUHV�IURP�(XURSHDQ�JRYHUQPHQWV��ZKLFK�DUH�XQGHUIXQGLQJ�
DQG�XQGHUVWDIILQJ�WKHLU�QDWLRQDO�GDWD�SURWHFWLRQ�DXWKRULWLHV��'3$V���ZKLOH�RWKHUV5�OD�
PHQW�WKH�LPSUDFWLFDOLW\�RI�WKH�*'35¶V�YDJXH�ODQJXDJH��0RVW�FRPPHQWDWRUV��KRZHYHU��
DJUHH�RQ�RQH�WKLQJ��WKH�RQH�VWRS�VKRS6�PHFKDQLVP�LQVWLWXWHG�E\�WKH�*'35�LV�LQHIIHF�
WLYH�RU��DW�OHDVW��EURNHQ��7KH�SDVW�\HDUV�KDYH�XQYHLOHG�WKLV�PHFKDQLVP�DV�D�VORZ�DQG�
LQHIILFLHQW� V\VWHP��ZKLFK� HYHQ� WKH�(XURSHDQ�&RPPLVVLRQ� UHFRJQL]HG7� LQ� ������:H�
VKRXOG�KRSH�WKDW�WKH�&RPPLVVLRQ�LV�WU\LQJ��LQ�LWV�PRVW�UHFHQW�UHJXODWRU\�SURSRVDOV��WR�
DYRLG�UHSHDWLQJ�WKH�VDPH�PLVWDNHV� 

$W�D�ILUVW�JODQFH��LW�PLJKW�VHHP�VR��%RWK�WKH�'LJLWDO�6HUYLFHV�$FW8��'6$��DQG�WKH�'LJLWDO�
0DUNHWV�$FWV9��'0$��SXW�IRUZDUG�QHZ�HQIRUFHPHQW�PHFKDQLVPV�DYRLGLQJ�ERWWOHQHFN�
QDWLRQDO�LQYHVWLJDWLRQV�VHHQ�ZLWK�WKH�*'35��,Q�D�QXWVKHOO��WKH�'6$�IUDPHZRUN�RUJDQ�
L]HV�WKH�H[HPSWLRQ�IURP�OLDELOLW\�IRU�SURYLGHUV�RI�LQWHUPHGLDU\�VHUYLFHV��$UWLFOH�������
'6$10���DQG�WKH�'0$�SURYLGHV�KDUPRQL]HG�UXOHV�³HQVXULQJ�FRQWHVWDEOH�DQG�IDLU�PDU�
NHWV�LQ�WKH�GLJLWDO�VHFWRU´��$UWLFOH���'0$11�� 

%RWK�SURSRVDOV�DUH�HVVHQWLDOV�EHFDXVH�WKH\�DLP�DW� IRVWHULQJ�LQQRYDWLRQ��JURZWK��DQG�
FRPSHWLWLYHQHVV�QRWDEO\�E\�EULGOLQJ� FRQFHQWUDWLRQ�RI�SULYDWH�SRZHU��+RZHYHU�� WKHLU�
VXFFHVV�LV�FRQWLQJHQW�WR�D�VROLG�DQG�HIIHFWLYH�HQIRUFHPHQW��2WKHUZLVH��WKHLU�SULQFLSOHV�
DQG�UXOHV�PLJKW�UHPDLQ�D�WRRWKOHVV�WLJHU�DQG�IDFH�WKH�VDPH�GLVLOOXVLRQ�DQG�FULWLFLVPV12�
WKDQ�WKH�*'35� 

,Q�WU\LQJ�WR�RYHUFRPH�WKH�FURVV�ERUGHU�HQIRUFHPHQW¶V�SLWIDOOV�RI�WKH�*'35��3DUW�,���WKH�
&RPPLVVLRQ¶V�SURSRVDOV�DUH�ODUJHO\�H[SDQGLQJ�WKH�&RPPLVVLRQ¶V�HQIRUFHPHQW�SRZHUV��

5 
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%\�GRLQJ�VR��WKH�LQVWLWXWLRQ�LV�IXOO\�DSSO\LQJ�WKH�DGDJH��³\RX�DUH�QHYHU�DV�ZHOO�VHUYHG�DV�
ZKHQ�\RX�VHUYH�\RXUVHOI�´�8QIRUWXQDWHO\��WKH�VROXWLRQV�IRU�FURVV�ERUGHU�HQIRUFHPHQW�
SXW�IRUZDUG�LQ�ERWK�SURSRVDOV��3DUW�,,��PLJKW�OHDG�WR�QHZ�GLIILFXOWLHV�DQG�FKDOOHQJHV��
QRWDEO\�EHFDXVH�RI�WKH�ULVNV�RI�WKH�FHQWUDOL]DWLRQ�RI�SRZHU�ZLWK�WKH�&RPPLVVLRQ� 

,��,VVXHV�ZLWK�FURVV�ERUGHU�HQIRUFHPHQW�LQ�WKH�*'35 

2QH�UHDVRQ�H[SODLQLQJ�ZK\�WKH�*'35�JDUQHUHG�VXFK�DWWHQWLRQ�LV�WKH�OHYHO�RI�ILQHV�'3$V�
FDQ�LPSRVH�RQ�RUJDQL]DWLRQV��$UWLFOH����VHWV�IRUWK�ILQHV�RI�XS�WR����RU����PLOOLRQ�HXURV��
DQG����RU����RI�WKH�HQWLUH�JOREDO�WXUQRYHU�RI�WKH�SUHFHGLQJ�ILVFDO�\HDU��GHSHQGLQJ�RQ�
WKH�YLRODWLRQ� 

$V�RI�ODWH�$XJXVW�������DW�OHDVW�����ILQHV�KDYH�EHHQ�LPSRVHG��FRUUHVSRQGLQJ�WR�PRUH�
WKDQ���ELOOLRQ�HXURV13��+RZHYHU��WKH\�DUH�XQHYHQO\�VSUHDG�RXW�DFURVV�WKH�(XURSHDQ�8Q�
LRQ��7KH�,ULVK�'DWD�3URWHFWLRQ�$XWKRULW\��'3&��KDV�RQO\�LVVXHG�D�IHZ�ILQHV��OHVV�WKDQ�
����VLQFH�����14��7KLV�LV�FRQFHUQLQJ�DV�PRVW�%LJ�7HFK�FRPSDQLHV�KDYH�WKHLU�PDLQ�HV�
WDEOLVKPHQW� LQ�,UHODQG��PDNLQJ�WKH�'3&�WKHLU� OHDG�DXWKRULW\��3HU�WKH�RQH�VWRS�VKRS�
PHFKDQLVP15��D�VLQJOH�OHDG�VXSHUYLVRU\�DXWKRULW\�ORFDWHG�LQ�WKH�0HPEHU�6WDWH�LQ�ZKLFK�
DQ�RUJDQL]DWLRQ�KDV�LWV�³PDLQ´�HVWDEOLVKPHQW�PXVW�FRRUGLQDWH�FURVV�ERUGHU�FRPSODLQWV�
DQG� LQYHVWLJDWLRQV� LQWR� WKDW� RUJDQL]DWLRQ¶V� FRPSOLDQFH�ZLWK� WKH�*'35��0RVW� RI� WKH�
KLJK�SURILOH�FDVHV�LQFOXGH�FURVV�ERUGHU�SURFHVVLQJ�RI�SHUVRQDO�GDWD��WULJJHULQJ�WKH�DS�
SOLFDWLRQ�RI�WKH�RQH�VWRS�VKRS��&XUUHQWO\��D�EDFNORJ�RI�DW�OHDVW����FDVHV16�DJDLQVW�%LJ�
7HFK�ILUPV�LV�XQGHU�LQYHVWLJDWLRQ�E\�WKH�,ULVK�'3&��2QO\�WZR�KDYH�OHG�WR�D�GHFLVLRQ�DQG�
D� ILQH�� LQFUHDVLQJ� WKH� IUXVWUDWLRQ� IURP�RWKHU�'3$V17� DQG�ZLGHVSUHDG� FULWLFLVP� IURP�
1*2V18�WR�0HPEHUV�RI�WKH�(XURSHDQ�3DUOLDPHQW19� 

$�FDVH�DJDLQVW�:KDWV$SS�LOOXVWUDWHV�ZHOO�WKH�GLIILFXOWLHV�RI�*'35¶V�HQIRUFHPHQW��:KHQ�
)DFHERRN� SXUFKDVHG�:KDWV$SS� LQ� ������ LW� DVVXUHG20� QRWKLQJ� ZRXOG� FKDQJH� IRU� LWV�
XVHU¶V�SULYDF\��+RZHYHU��LQ�������:KDWV$SS�DQQRXQFHG21�PRGLILFDWLRQV�WR�LWV�SULYDF\�
SROLF\��RUJDQL]LQJ�D�GDWD�VKDULQJ�ZLWK�)DFHERRN��7KH�FKDQJH�GUHZ�ZLGHVSUHDG�UHJXOD�
WRU\�VFUXWLQ\�DFURVV�(XURSH�DQG�VRPH�QDWLRQDO�DXWKRULWLHV�DGRSWHG�D�GHFLVLRQ22�EHIRUH�
WKH�HQWHULQJ�LQWR�IRUFH�RI�WKH�*'35��6LQFH�WKHQ��WKH�,ULVK�'3&�KDV�EHHQ�WKH�OHDG�DX�
WKRULW\� LQYHVWLJDWLQJ� WKH� FRPSDQ\¶V� FRPSOLDQFH� ZLWK� WKH� UHJXODWLRQ�� ,Q� 'HFHPEHU�
������WKH�'3&�VRXJKW�IHHGEDFN�IURP�RWKHU�'3$V�RQ�LWV�GUDIW�GHFLVLRQ�EXW�ZDV�XQDEOH�
WR�ILQG�D�FRQVHQVXV�ZLWK�WKH�RWKHU�DXWKRULWLHV� 

7KXV��ZKHQ�LQ�HDUO\������:KDWV$SS�PDGH�DQRWKHU�XQFOHDU�FKDQJH�WR�LWV�SULYDF\�SRO�
LF\23��UHJXODWRUV¶�DWWHQWLRQ�VSDUNOHG�DJDLQ�DFURVV�(XURSH��,Q�DQ�HPHUJHQF\�SURFHHGLQJ��
WKH�+DPEXUJ�'3$��WKH�FLW\�ZKHUH�)DFHERRN�KDV�LWV�*HUPDQ�KHDGTXDUWHUV��EDQQHG�)D�
FHERRN�IURP�SURFHVVLQJ�:KDWV$SS�XVHUV¶�GDWD��7KH�'3$�DOVR�SXW�SUHVVXUH�RQ�WKH�(X�
URSHDQ�'DWD�3URWHFWLRQ�%RDUG��('3%��WR�LQWHUYHQH�DQG�PDNH�LWV�HPHUJHQF\�RUGHU�³D�
ELQGLQJ�GHFLVLRQ´�IRU�DOO�0HPEHU�6WDWHV��2Q�-XO\���������24��WKH�('3%�GHQLHG�WKH�HPHU�
JHQF\�QDWXUH�RI�WKH�VLWXDWLRQ�DQG�FKDUJHG�WKH�,ULVK�'3&�WR�FRQGXFW�DQ�LQYHVWLJDWLRQ��
ZLWKRXW�SURYLGLQJ�DQ\�WLPHOLQH�WR�GR�VR��LQIXULDWLQJ�FLYLO�VRFLHW\�RUJDQL]DWLRQV�DQG�WKH�
+DPEXUJ�'3$25��XQDEOH�WR�WDNH�PDWWHUV�LQWR�LWV�RZQ�KDQGV��+RZHYHU��RQ�-XO\�����������
ZKLOH�DGGUHVVLQJ�WKH�PHULWV�RI�WKH�REMHFWLRQV�RI�'3$V�RQ�WKH�,ULVK�GUDIW�GHFLVLRQ��WKH�
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('3%�UHTXLUHG�WKH�'3&26�WR�DGRSW�LWV�ILQDO�GHFLVLRQ�ZLWKLQ�RQH�PRQWK��ZKLFK�ILQDOO\�
KDSSHQHG�RQ�6HSWHPEHU��������27��7R�VXP�XS��D�GHFLVLRQ�LPSDFWLQJ�WKH�SULYDF\�RI�PLO�
OLRQV�RI�GDWD�VXEMHFWV�WDNHV�\HDUV�WR�VHH�WKH�OLJKW�DQG�PLJKW�QRW�HYHQ�EH�DGGUHVVLQJ�WKH�
PRVW�UHFHQW�LVVXHV�RI�WKH�FRPSDQ\¶V�EHKDYLRU��7KLV�FDVH�ZHOO�LOOXVWUDWHV�KRZ�FRQYROXWHG�
DQG�LQHIIHFWLYH�*'35¶V�HQIRUFHPHQW�PHFKDQLVP�LV� 

2ULJLQDOO\�SUHVHQWHG�DV�D�QHFHVVDU\�WRRO�WR�IRVWHU�HIILFLHQW�DQG�FRKHUHQW�*'35�LQWHU�
SUHWDWLRQ��WKH�RQH�VWRS�VKRS�PHFKDQLVP�KDV�DOUHDG\�SURYHQ�WR�LQGXFH�GHOD\V�LQ�SURFH�
GXUH�DQG�ZLGHVSUHDG�IUXVWUDWLRQ��,W�DOVR�VKRZV�WKDW�WKH�LQDFWLYLW\�RI�RQH�VLQJOH�DXWKRU�
LW\�FDQ�DFW�DV�D�ERWWOHQHFN�DQG�SXW�DW�ULVN�WKH�ULJKWV�RI�DOO�GDWD�VXEMHFWV�DFURVV�(XURSH��
7KLV�SDUDO\VLV�PD\��LQ�SDUW��KDYH�LQIRUPHG�WKH�UHFHQW�&RXUW�RI�-XVWLFH�GHFLVLRQ28�FODUL�
I\LQJ�WKDW�QRQ�OHDG�'3$V�FDQ�LQLWLDWH�OHJDO�SURFHHGLQJV�EHIRUH�WKH�FRXUWV�RI�WKHLU�RZQ�
0HPEHU�6WDWHV�DJDLQVW�D�FRPSDQ\�ZLWK�LWV�PDLQ�HVWDEOLVKPHQW�HOVHZKHUH�LQ�WKH�(8� 

,I�RQO\�RQH�OHVVRQ�LV�GUDZQ�IURP�WKH�*'35¶V�HQIRUFHPHQW�VFKHPH�LW�VKRXOG�EH�WKDW�D�
V\VWHP�FHQWUDOL]LQJ�LWV�RYHUVLJKW�DURXQG�RQH�LQVWLWXWLRQ�VKRXOG�PDNH�VXUH�WKH�FKRVHQ�
LQVWLWXWLRQ�LV�XS�IRU�WKH�WDVNV� 

,,��6ROXWLRQV�IRU�FURVV�ERUGHU�HQIRUFHPHQW�LQ�WKH�'6$�DQG�WKH�'0$ 

(QIRUFHPHQW�RI�WKH�'6$�DQG�WKH�'0$�PLJKW�EH�HDVLHU�VLQFH�WKH�VFRSHV�RI�WKH�LQLWLDWLYHV�
DUH�PXFK�VPDOOHU�WKDQ�WKH�*'35��,Q�IDFW��ZKLOH�WKH�*'35�DSSOLHV�LQGLIIHUHQWO\�WR�WKH�
SXEOLF�DQG�SULYDWH�VHFWRU��WKH�WZR�SURSRVDOV�DUH�RQO\�WDUJHWLQJ�VRPH�SULYDWH�RUJDQL]D�
WLRQV��RQOLQH�LQWHUPHGLDULHV�VHUYLFHV29� IRU�WKH�'6$�DQG�JDWHNHHSHU�SURYLGHUV�RI�FRUH�
SODWIRUP�VHUYLFHV30� IRU�WKH�'0$���$OVR��ZKLOH�WKH�*'35�DSSOLHV� WR�DOO�SURFHVVLQJ�RI�
SHUVRQDO�GDWD��WKH�'6$�PDLQO\�WDUJHWV�UHJXODWLRQ�RI�RQOLQH�FRQWHQW�DQG�WKH�'0$�VHWV�
RXW�REOLJDWLRQV�WR�HQVXUH�³FRQWHVWDEOH�DQG�IDLU�PDUNHWV´31�DFURVV�WKH�8QLRQ� 

$V� IRU� HQIRUFHPHQW�� HYHQ� WKRXJK� WKH� WZR� OHJLVODWLYH� LQLWLDWLYHV� DGRSW� GLIIHUHQW� DS�
SURDFKHV��WKH\�ERWK�JLYH�WKH�(XURSHDQ�&RPPLVVLRQ�D�FHQWUDO�UROH��$QRWKHU�FRPPRQ�
IHDWXUH�LV�WKH�YDULRXV�WLPHOLQHV�VHW�RXW�E\�WKH�WZR�LQLWLDWLYHV�WR�DYRLG�ODWHQF\�DQG�LQHU�
WLD��ZKLFK�DSSHDUV�DV�D�OHVVRQ�GUDZQ�IURP�WKH�*'35� 

7KH�'0$�HQIRUFHPHQW�PHFKDQLVP 

7KH�HQIRUFHPHQW¶V�SURYLVLRQV�RI�WKH�'0$�DUH�VLWWLQJ�LQ�&KDSWHU�932��HVSHFLDOO\�$UWLFOH�
���DQG�VHT��'0$���(YHU\�VWHS�±�LQYHVWLJDWLRQ��PRQLWRULQJ��DQG�HQIRUFHPHQW�SRZHUV�±�
LV�FHQWUDOL]HG�ZLWK�DQG�FRQGXFWHG�E\�WKH�&RPPLVVLRQ��JUDQWLQJ�PLQLPDO�LQYROYHPHQW�
WR�0HPEHU�6WDWHV��3HU�DUWLFOH����'0$33��WKH�³'LJLWDO�0DUNHWV�$GYLVRU\�&RPPLWWHH´�LV�
D�FRPLWRORJ\�FRPPLWWHH34�ZKRVH�PHPEHUV�ZLOO�EH�UHSUHVHQWDWLYHV�IURP�WKH�0HPEHU�
6WDWHV��ZLWK�UHIHUUDO�FDSDFLW\�XQGHU�$UWLFOH����'0$35��DFFRUGLQJ�WR�ZKLFK�WKUHH�RU�PRUH�
0HPEHU�6WDWHV�FDQ�UHTXHVW�WKH�&RPPLVVLRQ�WR�RSHQ�D�PDUNHW�LQYHVWLJDWLRQ��,Q�HIIHFW��
0HPEHU�6WDWHV¶�UROH�LV�OLPLWHG�WR�DQ�DGYLVRU\�IXQFWLRQ� 

$V�QRWHG�E\�VRPH�FRPPHQWDWRUV36��WKLV�FHQWUDOL]HG�DSSURDFK�LV�UDWKHU�XQXVXDO�LQ�WKH�
DUHD�RI�(8�GLJLWDO�DQG�HFRQRPLF�UHJXODWLRQ��:KHWKHU� WKH�&RPPLVVLRQ�SXWV� LQ�SODFH�
DGHTXDWH�VWDIILQJ�WR�WDFNOH��DOO�E\�LWVHOI��WKH�H[WHQW�RI�WKH�'0$¶V�WDVNV�LV�\HW�WR�EH�VHHQ��
2QH� RI� WKH� FRQVHTXHQFHV� FRXOG� EH� D� VXE�RSWLPDO� OHYHO� RI� HQIRUFHPHQW�� HIIHFWLYHO\�
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UHSURGXFLQJ�WKH�ERWWOHQHFN�VFKHPH�VHHQ�ZLWK�WKH�*'35��8QIRUWXQDWHO\��WKH�'0$�GRHV�
QRW�RIIHU�DOWHUQDWLYH�OHJDO�DFWLRQ�RU�VDIHJXDUGV�WR�DYRLG�VXFK�DQ�RXWFRPH��$UWLFOH���37�
PHUHO\�SURYLGHV�WKH�(XURSHDQ�&RXUW�RI�-XVWLFH�D�OLPLWHG�ULJKW�WR�UHYLHZ�VRPH�RI�WKH�
&RPPLVVLRQ¶V�GHFLVLRQV��WKH�RQHV�LPSRVLQJ�ILQHV�RU�SHULRGLF�SHQDOW\�SD\PHQWV�� 

7KH�'6$�HQIRUFHPHQW�PHFKDQLVP 

(YHQ�WKRXJK�WKH�'0$¶V�HQIRUFHPHQW�UHOLHV�VROHO\�RQ�WKH�&RPPLVVLRQ��ZKLFK�LV�SHU�VH�
TXHVWLRQDEOH��LW�KDV�WKH�EHQHILW�RI�SURYLGLQJ�D�FOHDU�V\VWHP��7KLV�LV�QRW�WKH�FDVH�IRU�WKH�
'6$¶V� HQIRUFHPHQW��ZKLFK� LQYROYHV� YDULRXV� DFWRUV38� DORQJVLGH� WKH�&RPPLVVLRQ� LQ� D�
PD]H�RI�UHVSRQVLELOLWLHV� 

(DFK�0HPEHU�6WDWH�QHHGV�WR�DSSRLQW�D�'LJLWDO�6HUYLFHV�&RRUGLQDWRU39�ZKR�LV�UHVSRQVL�
EOH� IRU� VXSHUYLVLQJ� WKH� LQWHUPHGLDU\� VHUYLFHV�HVWDEOLVKHG� LQ� WKHLU�0HPEHU�6WDWH��$OO�
SURYLGHUV�RI�LQWHUPHGLDU\�VHUYLFHV�PXVW�GHVLJQDWH�D�³VLQJOH�SRLQW�RI�FRQWDFW´�IRU�GLUHFW�
FRPPXQLFDWLRQ�RU��LI�WKH\�GR�QRW�KDYH�DQ�HVWDEOLVKPHQW�LQ�WKH�8QLRQ��GHVLJQDWH�D�OHJDO�
UHSUHVHQWDWLYH�LQ�RQH�RI�WKH�0HPEHU�6WDWHV�LQ�ZKLFK�WKH\�RIIHU�VHUYLFHV��$UWLFOHV����DQG�
���'6$40���6LPLODUO\�WR�WKH�RQH�VWRS�VKRS�PHFKDQLVP�RI�WKH�*'35��WKH�'LJLWDO�6HUYLFHV�
&RRUGLQDWRU��'6&��RI�WKH�SURYLGHU�RI�LQWHUPHGLDU\�VHUYLFHV¶�PDLQ�HVWDEOLVKPHQW��&R�
RUGLQDWRU�RI�HVWDEOLVKPHQW��KDV�VROH�MXULVGLFWLRQ��$UWLFOH���41�'6$���+RZHYHU��XQOLNH�
LQ�WKH�*'35��WKH�'6$�SURYLGHV�VWULFW�GHDGOLQHV�IRU�WKH�&RRUGLQDWRU�RI�HVWDEOLVKPHQW�
WR�DQVZHU�D�UHTXHVW�RI�LQYHVWLJDWLRQ�DQG�HQIRUFHPHQW�IURP�DQRWKHU�'6&�RU�WKH�%RDUG�
RI�0HPEHU�6WDWHV�'LJLWDO�6HUYLFHV�&RRUGLQDWRUV��%RDUG���$UWLFOH�������42�'6$�UHTXLUHV�
WKH�&RRUGLQDWRU�RI�HVWDEOLVKPHQW�WR�SURYLGH�LWV�DVVHVVPHQW�³ZLWKRXW�XQGXH�GHOD\�DQG�
LQ�DQ\�HYHQW�QRW�ODWHU�WKDQ�WZR�PRQWKV� IROORZLQJ�UHFHLSW�RI�WKH�UHTXHVW´��,I� WKLV�
WLPH�OLPLW�LV�QRW�PHW��RU�LI�WKH�'6&�RU�WKH�%RDUG�GRHV�QRW�DJUHH�ZLWK�WKH�DVVHVVPHQW��LW�
FDQ�UHIHU�WKH�PDWWHU�WR�WKH�&RPPLVVLRQ��ZKLFK�VKDOO�DVVHVV�WKH�PDWWHU�ZLWKLQ�WKUHH�
PRQWKV��7KHQ��WKH�&RPPLVVLRQ�FDQ�VHQG�EDFN�WKH�PDWWHU�WR�WKH�&RRUGLQDWRU�RI�HVWDE�
OLVKPHQW�IRU�UHYLHZ��DIWHU�ZKLFK�LW�KDV�WZR�PRQWKV�WR�³WDNH�WKH�QHFHVVDU\�LQYHVWLJD�
WRU\�RU�HQIRUFHPHQW�PHDVXUHV´��7R�LOOXVWUDWH��LI�D�PDWWHU�LV�UHIHUUHG�WR�WKH�&RRUGLQDWRU�
RI�HVWDEOLVKPHQW�RQ�-DQXDU\��VW��DQG�LW�SDVVHV�WKURXJK�DOO�VWDJHV��D�GHFLVLRQ�VKRXOG�EH�
PDGH�DW�WKH�ODWHVW�RQ�$XJXVW��VW��,Q�FRPSDULVRQ��LW�WRRN�PRUH�WKDQ�WKUHH�\HDUV�WR�/X[�
HPERXUJ¶V�'3$�WR�UHDFK�D�GHFLVLRQ�DJDLQVW�$PD]RQ43�XQGHU�WKH�*'35¶V�HQIRUFHPHQW�
V\VWHP� 

$�GLIIHUHQW�HQIRUFHPHQW�UHJLPH�LV�RUJDQL]HG�IRU�YHU\�ODUJH�RQOLQH�SODWIRUPV��RYHU�ZKLFK�
WKH�&RPPLVVLRQ�KDV�GLUHFW�VXSHUYLVLRQ�SRZHUV�DQG�FDQ��LQ�WKH�PRVW�VHULRXV�FDVHV��LP�
SRVH�ILQHV�RI�XS�WR����RI�WKH�JOREDO�WXUQRYHU�RI�D�VHUYLFH�SURYLGHU��)RU�WKHVH�SODWIRUPV��
WKH�&RPPLVVLRQ�LV�WKH�FHQWUDO�DQG�PDLQ�UHJXODWRU44��7KH�%RDUG�KDV�D�SXUHO\�DGYLVRU\�
UROH��OHDYLQJ�WKH�0HPEHU�6WDWHV�RXWVLGH�RI�WKLV�V\VWHP��,I�VRPH�FRPPHQWDWRUV45�KRSH�
WKLV�V\VWHP�PD\�IRVWHU�HIILFLHQF\�DQG�VSHHGLQHVV�LQ�RYHUVLJKW�SURFHGXUHV�DQG�ULJKWO\�
FRPSDUH�LW�WR�ZKDW�DOUHDG\�H[LVWV�LQ�FRPSHWLWLRQ�ODZ��D�PRUH�FDXWLRXV�FRPPHQWDWRU�
PLJKW� EH� DODUPHG�E\� WKH� ULVNV� VXUURXQGLQJ� VXFK� FHQWUDOL]DWLRQ��([FOXGLQJ�0HPEHU�
6WDWHV�IURP�WKH�PRVW�VHULRXV�FDVHV�DQG�SURYLGLQJ�D�PRQRSROLVWLF�UROH�WR�WKH�&RPPLV�
VLRQ�PD\�OHG�WR�GDQJHURXV�FRQVHTXHQFHV� 
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$�FULWLFDO�HYDOXDWLRQ�RI�HQIRUFHPHQW�VROXWLRQV�LQ�WKH�'6$�DQG�WKH�'0$ 

,I�WKH�HQIRUFHPHQW�PHFKDQLVPV�ODLG�GRZQ�LQ�WKH�'6$�DQG�'0$�DYRLG�VRPH�RI�WKH�LV�
VXHV�RI�GHOD\V�DQG� LQHUWLD�H[LVWLQJ� LQ� WKH�*'53¶V�FURVV�ERUGHU�HQIRUFHPHQW� V\VWHP��
WKH\�DUH�QRW�H[HPSW�RI�FULWLFLVPV��0DQ\�0HPEHU�6WDWHV��LQFOXGLQJ�)UDQFH��*HUPDQ\��
DQG�WKH�1HWKHUODQGV��KDYH�DOUHDG\�H[SUHVVHG46�FRQFHUQV�WKDW�WKH�'0$�PLJKW�KDYH�QHJ�
DWLYH�HIIHFWV�RQ�H[LVWLQJ�QDWLRQDO�FRPSHWLWLRQ�ODZ�UHJLPHV�DQG�WKHLU�HQIRUFHPHQW��,Q�
WKLV�UHJDUG��WKH\�DVNHG�IRU�FODULILFDWLRQ�RQ�WKH�DUWLFXODWLRQ�EHWZHHQ�WKH�'0$�DQG�QD�
WLRQDO�FRPSHWLWLRQ�ODZ��7KH\�DOVR�DVNHG�WR�JUDQW�JUHDWHU�SRZHU�WR�0HPEHU�6WDWHV� 

)RUHPRVW��WKH�FHQWUDOL]DWLRQ�RI�SRZHU�DURXQG�WKH�(XURSHDQ�&RPPLVVLRQ�LV�SUREOHP�
DWLF��)LUVW�� DV�GLVFXVVHG�DERYH�� WKH�'0$�SODFHV�D�KHDY\�HQIRUFHPHQW�EXUGHQ�RQ� WKH�
&RPPLVVLRQ�ZKR�ZLOO�QHHG�WR�JDWKHU�DQG�DQDO\]H�DQ�HQRUPRXV�DPRXQW�RI�GDWD47��SDU�
WLFXODUO\�GXULQJ�WKH�ODXQFK�SKDVH��7R�EH�DEOH�WR�PHHW�WKH�H[WHQW�RI�LWV�UHVSRQVLELOLWLHV��
WKH�&RPPLVVLRQ�ZLOO�KDYH�WR�H[SDQG�WKH�QXPEHU�RI�LWV�RIILFLDOV��EXW�DOVR�LWV�VNLOOVHW�WR�
LQFOXGH�LQWHU�DOLD�FRPSXWHU�DQG�GDWD�VFLHQWLVWV��7KH�ODWWHU�DEVHQFH�RI�WHFKQLFDO�NQRZ�
KRZ�LV�DOUHDG\�EHHQ�FRQVLGHUHG48�RQH�RI�WKH�UHDVRQV�EHKLQG�*'35¶V�HQIRUFHPHQW�IDLO�
XUHV� 

$OVR��WKH�HQIRUFHPHQW�SRZHUV�SURYLGHG�WR�WKH�&RPPLVVLRQ�SXW�WKH�(XURSHDQ�VHSDUD�
WLRQ�RI�SRZHUV�DW�VWDNH��7UDGLWLRQDOO\�� WKH�&RPPLVVLRQ�LV�SUHVHQWHG�DV�WKH�H[HFXWLYH�
DUP�RI� WKH�(XURSHDQ�8QLRQ��+RZHYHU�� LWV� IRRWSULQW�KDV�EHHQ�H[SDQGLQJ�ERWK� LQ� WKH�
OHJLVODWLYH�DQG�MXGLFLDO�EUDQFKHV�±�D�WUHQG�WKDW�FRQWLQXHV�ZLWK�WKH�'6$�DQG�WKH�'0$��
%RWK�HQIRUFHPHQW�PHFKDQLVPV�DUH�KLJKO\�UHOLDQW�RQ�WKH�&RPPLVVLRQ�DQG�GRQ¶W�SURYLGH�
DQ�HQIRUFHPHQW�UROH�WR�QDWLRQDO�MXGLFLDULHV��XQGHU�$UWLFOH�������49�RI�WKH�'6$��WKH\�DUH�
OHIW�ZLWK�D�SRZHU�WR�UHQHZ�RUGHU�UHVWULFWLQJ�DFFHVV�RI�UHFLSLHQWV�RI�WKH�VHUYLFH��ZKLFK�
RQO\�KDSSHQV�DIWHU�H[KDXVWLRQ�RI�PDQ\�RWKHU�DFWLRQV���%\�DOORZLQJ�LWVHOI�WR�DGRSW�³QRQ�
FRPSOLDQFH�GHFLVLRQV´��$UWLFOH���50�'6$�DQG�$UWLFOH���51�'0$��DQG�LPSRVH�KHDY\�ILQHV�
WR�WKH�RUJDQL]DWLRQV��$UWLFOH���52�'6$�DQG�$UWLFOH���53�'0$���WKH�&RPPLVVLRQ�LV�PRUH�
WKDQ�WKH�H[HFXWLYH�DUP�RI�WKH�(XURSHDQ�8QLRQ��LW�LV�DOVR�DSSO\LQJ�LWV�ODZ�DQG�SXQLVKLQJ�
ODZ�EUHDNHUV��OLNH�D�FRXUW�ZRXOG�GR��$QRWKHU�HOHPHQW�KLJKOLJKWLQJ�WKLV�UROH�DUH�WKH�SUR�
FHGXUDO�ULJKWV�UHFRJQL]HG�WR�WKH�VHUYLFHV�DQG�JDWHNHHSHUV��VXFK�DV�WKH�ULJKW�WR�EH�KHDUG�
DQG�DFFHVV�WR�WKH�ILOH��$UWLFOH���54�'6$�DQG�$UWLFOH���55�'0$���%HFDXVH�WKH�FRXUWV�DUH�
RIWHQ�XQGHU�GLPHQVLRQHG�RU�OHVV�VSHFLDOL]HG��LW�LV�EHFRPLQJ�FRPPRQ�LQ�WKH�GLJLWDO�VHF�
WRU�WR�JUDQW�HQIRUFHPHQW�SRZHUV�RXWVLGH�WKH�FRXUW�V\VWHP� 

7R�VXP�XS��WKH�&RPPLVVLRQ�GUDIWHG�WKH�WZR�LQLWLDWLYHV��DV�WKH�H[HFXWLYH�EUDQFK���ZLOO�
FRQWULEXWH�WR�WKH�OHJLVODWLYH�GLVFXVVLRQV��DV�DQ�LQYROYHG�QHJRWLDWRU���DQG�ZLOO�EH�D�NH\�
DFWRU�RI�WKHLU�HQIRUFHPHQWV��DV�D�MXGJH���6XFK�FHQWUDOL]DWLRQ�RI�SRZHU�FDQ�FDXVH�ORQJ�
WHUP�GHPRFUDWLF�SUREOHPV��$V�0RQWHVTXLHX�SXW�LW��³SRZHU�FXUEV�SRZHU´�DQG�LW�LV�RI�WKH�
XWPRVW�LPSRUWDQFH�WR�PDNH�VXUH�WKDW�SRZHU�LV�GLVWULEXWHG�EHWZHHQ�LQVWLWXWLRQV�VR�WKH\�
FDQ�RSHUDWH�DV�FKHFNV�DQG�EDODQFHV�DQG�PDNH�VXUH�WKHUH�LV�QR�DEXVH�RU�FRUUXSWLRQ�RI�
SRZHU��8QIRUWXQDWHO\��WKH�FXUUHQW�V\VWHP�GRHV�QRW�HQDEOH�WKLV� 
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$OVR�� EHFDXVH� WKH� &RPPLVVLRQ� ZDV� QRW� FUHDWHG� DV� D� MXGLFLDU\� LQVWLWXWLRQ�� LW� LV� QRW�
HTXLSSHG�RU�RUJDQL]HG�WR�WDNH�XS�WKDW�UROH��,I�WKH�UHJXODWLRQ�VWD\V�DV�LW�LV�WKH�&RPPLV�
VLRQ�ZLOO�QHHG�WR�GUDVWLFDOO\�HYROYH�RU�SXW�DW�ULVN�WKH�HQIRUFHPHQW�RI�ERWK�UHJLPHV��:H�
ZRXOG�QRW�ZDQW� ODWHQF\�� LQHUWLD��DQG�EOLQG�H\HV� WR�EHFRPH�D�FRPPRQ�IHDWXUH�RI�WKH�
HQIRUFHPHQW�RI�(XURSHDQ�'LJLWDO�5HJXODWLRQV� 

,Q�FRQFOXVLRQ��ZKDW�GLG�ZH�OHDUQ�IURP�WKH�*'35"�$SSDUHQWO\��QRW�HQRXJK��%RWK�WKH�
'6$�DQG�'0$�DUH�FHQWUDOL]LQJ�PRVW�RI�WKHLU�HQIRUFHPHQWV�DURXQG�RQH�LQVWLWXWLRQ��WKH�
&RPPLVVLRQ��7R�DYRLG�IDFLQJ�VLPLODU�LVVXHV�RI�ODWHQF\�DQG�LQHUWLD��LW�VHHPV�FUXFLDO�WR�
EHWWHU�LQYROYH�0HPEHU�6WDWHV��ZKLOH�SURYLGLQJ�D�VZLIW�WLPHOLQH�IRU�WKHLU�FRQWULEXWLRQ��
DQG�SUREDEO\�SURYLGH�WKH�MXGLFLDO�SRZHU�ZLWK�D�ELJJHU�UROH��)RUWXQDWHO\��WKH�SURSRVDOV�
EHLQJ�VWLOO�XQGHU�QHJRWLDWLRQ��ORWV�RI�UHILQHPHQWV�FRXOG�VWLOO�EH�PDGH� 

This article has originally been published on Verfassungsblog 2021/9/03, https://verfas-
sungsblog.de/power-dsa-dma-10/. 
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